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 1.  TIME:  9:00   CASE#: MSC14-01726 
CASE NAME: CRANDELL  vs.  WINDSOR ROSEWOOD 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY GHC OF DALY CITY 239, LLC 
* TENTATIVE RULING: * 
 
                Defendant GHC of Daly City 239, LLC dba St. Francis Convalescent Pavilion’s Motion 
for Summary Judgment is denied.  Defendant has not met its burden of establishing it is entitled 
to judgment as a matter of law. 
 
                “The motion for summary judgment shall be granted if all the papers submitted show 
that there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).  The party moving for summary 
judgment carries both the burden of persuasion and the burden of production of evidence.  Evid. 
Code §500; Aguilar v. Atlantic Richfield Co. (2001) 25 Cal. 4th 826, 850.  “A summary judgment 
motion must demonstrate that “material facts” are undisputed. (Code Civ. Proc., § 437c, subd. 
(b)(1).)” Oakland Raiders v. National Football League (2005) 131 Cal.App.4th 621, 629. 
 
 A. Issues Framed by the Pleadings 
 
 As to the issues framed by the pleadings, Plaintiff alleges Defendant owed a duty to use 
ordinary care, and such other care as is prescribed by law, regarding treatment and protection 
of their resident and patient, Marion Crandell.  Defendant GHC of Daly City 239, LLC dba St. 
Francis Convalescent Pavilion failed to use ordinary care and as a result Plaintiff incurred 
expenses for hospital, medical and nursing care, and suffered and continues to suffer various 
severe injuries pain, severe emotional distress, and mental suffering. (FAC, ¶¶37-41.) 
Defendant denies Plaintiff sustained any injury, damages or loss, by any act or omission of 
Defendant.  
 
 In the First Amended Complaint, Plaintiff only alleges a cause of action for negligence 
against Defendant GHC of Daly City 239, LLC dba St. Francis Convalescent Pavilion 
(hereinafter, “St. Francis.”)   In a negligence action plaintiff must not only prove that defendant 
was negligent, but the negligence was the legal cause of any alleged injuries.  A Plaintiff in a 
medical negligence action must prove causation “within a reasonable medical probability based 
upon competent expert testimony.”  Jones v. Ortho Pharm. Corp. (1985) 163 Cal.App.3d 396, 
402.  A “mere possibility” that a defendant’s negligence cause a plaintiff’s injury is not sufficient. 
Morgenroth v. Pacific Medical Center, Inc. (1976) 54 Cal.App.3d 521, 533. 
 
 B. Defendant’s Initial Burden 
 
  “[T]he party moving for summary judgment bears an initial burden of production to make 
a prima facie showing of the nonexistence of any triable issue of material fact…  A prima facie 
showing is one that is sufficient to support the position of the party in question. [Citation.]"  
Shephard v. Loyola Marymount Univ. (2002) 102 Cal.App.4th 837, 841.  
“A defendant or cross-defendant has met his or her burden of showing that a cause of action 
has no merit if that party has shown that one or more elements of the cause of action, even if 
not separately pleaded, cannot be established, or that there is a complete defense to that cause 
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of action.”  CCP 437c(p)(2).  “A defendant meets its burden by presenting affirmative evidence 
that negates an essential element of plaintiff's claim. Guz v. Bechtel National, Inc. (2000) 24 
Cal.4th 317, 334.    
 
 Defendant St. Francis moves for summary judgment on the ground the undisputed 
evidence establishes there is no causal connection between the care and treatment provided by 
St. Francis to the injuries alleged by Plaintiff.  Causation is generally a question for the jury 
unless reasonable persons could not dispute the absence of causation, in which case it may be 
treated as a question of law.  Lucas v. County of Los Angeles (1996) 47 Cal.App.4th 277, 289.  
“The standard is high for finding as a matter of law that the material facts show a lack of 
causality or breach of duty, but it is not unmeetable.” Constance B. v. State of California (1986) 
178 Cal.App.3d 200, 207.  
 
 Here, Defendant has not met the standard.  Defendant submits the expert declaration of 
Dr. Alisa Gean.  Dr. Gean is a board-certified neuroradiologist.  Based on her experience and 
training, Dr. Gean opined, “it is my expert opinion to a reasonable degree of medical probability 
that plaintiff’s initial subdural hematoma was the result of the fall she sustained on September 
21, 2013 at Windsor Rosewood Care Center.” (Gean Decl., ¶14; UMF No.15.)  Dr. Gean 
concluded that Plaintiff’s subsequent fall on October 26, 2013 at St. Francis “did not cause or 
contribute to her already pre-existing subdural hematoma.” (Gean Decl., ¶14; UMF No.15.)  
 
  Plaintiff, however contends the injury was aggravated by the fall at St. Francis on 
October 26, 2013, which caused Plaintiff’s injuries to be more extensive and greater. (Plaintiff’s 
Disputed Fact No. 65-67, Barakos Decl., ¶22)  “There may be more than one proximate cause 
of an injury, and each defendant is liable for all damage of which his negligence is a proximate 
cause. [Citations.]”  Wright v. City of L.A. (1990) 219 Cal.App.3d 318, 348.   
 
 Dr. Gean’s declaration does not address the exacerbation of Plaintiff’s injuries or 
concurrent causation.  Defendant’s evidence does not establish, as a matter of law, there are no 
triable issues of fact as to the element of causation.   
  
 C. Plaintiff’s Burden 
 
 Although the court finds Defendant has not met its initial burden, Plaintiff has submitted 
evidence that raises a triable issue of fact regarding causation. Plaintiff submitted the expert 
declaration of Dr. Jerome Barakos, a board-certified neuroradiologist.  He opines that the fall at 
St. Francis on October 26, 2013 and the failure to respond in a timely manner to the obvious 
changes in Ms. Crandell’s condition, caused (with a reasonable medical probability) greater and 
more prolonged brain compression.  (Barakos’ Decl., ¶21.)  In Dr. Barakos’ opinion, had Plaintiff 
received treatment sooner, continued and persistent neurological deficits would have been 
prevented.  (Barakos Decl., ¶26.)  Moreover, Dr. Barakos opined that the unwitnessed fall at St. 
Francis did involve head trauma, which would account for evidence of rebleeding found on the 
CT scans. (Barakos’ Decl., ¶24.)   
 There is a triable issue of fact as to whether Defendant’s alleged negligence was a 
substantial factor in bringing about Plaintiff’s injury, damage, or loss.  Therefore, the motion for 
summary judgment is denied. 
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Plaintiff’s Objection to Evidence 
Objection 1-3:  Overruled.  Plaintiff’s expert testimony is based on the same CT scans that have 
been lodged with the court. 
  
Defendants’ Objection to Plaintiff’s Evidence 
Objections to Declaration of Jerome Barakos, M.D. 

1. Objection No. 1—Overruled in part, sustained in part. Pursuant to Evidence Code 
section 801(b), an expert may rely on inadmissible evidence to establish the basis for his 
opinion, as long as it has some foundation in the record, but may not be admitted as 
substantive evidence.  Dr. Barakos’ statement has a basis in the record 
(Crandall/Mordinoia Depo., 86:1-8) The statement is admitted for the limited purpose of 
establishing the basis for the expert opinion. 

2. Objection No. 2—Sustained. Speculative. 
3. Objection No. 3—Sustained.  Speculative as to what Kaiser was aware or unaware of. 
4. Objection No. 4—Overruled. 
5. Objection No.  5—Sustained. Not qualified render opinion on the standard of care 

regarding nursing staff. 
6. Objection No. 6—Overruled.  
7. Objection No. 7—Overruled. 
8. Objection No. 9—Overruled.   
9. Objection No. 10—Overruled. 

 
Objections to Declaration of Pamela Sharkey, RN 
1. Objections 10-18—See Cal. Code of Civil Procedure §437c(q).   
 
  
 2.  TIME:  9:00   CASE#: MSC14-02092 
CASE NAME: TAN  vs.  WONG 
HEARING ON MOTION TO CONSOLIDATE 
FILED BY RUILIAN TAN 
* TENTATIVE RULING: * 
 
Denied. 

Plaintiff Rui Lian Tan (“Tan”) moves to consolidate this unlimited jurisdiction civil action with an 
unlawful detainer, RS 16-0235, filed by the defendants in this matter, Kwong Wong and Fanny 
Wong.  (“the Wongs.”) 

The unlawful detainer is based on a three-day notice to perform covenants or quit, specifically 
(1) failure to purchase insurance as required by the lease; and (2) failure to replenish the 
security deposit of $12,200 as required by the lease.  (The lease provides that if the tenant fails 
to pay rent, the landlord may take it from the deposit and then demand that the tenant replenish 
the deposit.  Thus, the underlying alleged failure to pay rent would be at issue as well.) 

The Second Amended Complaint raises fourteen separate causes of action.   
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Some of these causes of action raise issues that are not directly relevant to the right to 
possession: breach of implied covenant of quiet enjoyment, intentional interference with 
prospective economic advantage, negligent interference with prospective economic advantage, 
intentional infliction of emotional distress, negligent infliction of emotional distress, negligence, 
unfair business practices, and accounting.  These causes of action do not appear to affect the 
right to possession of the premises, and would properly be raised in unlimited jurisdiction action.  
Consolidation therefore would expand the scope of issues to be litigated in the course of 
determining the right to possession. 

The other causes of action include: gender discrimination, violation of the Unruh Act, breach of 
fiduciary duty re the deposit, and forgery of the lease agreement.  Defendant in an unlawful 
detainer may raise as an affirmative defense any defense that directly relates to the right to the 
possession of the premises.  (E.S. Bills v. Tzucanow (1985) 38 Cal.3d 824, 830-831.)  In 
particular, a claim that the action is contrary to statutes prohibiting unlawful discrimination may 
be raised in the unlawful detainer.  (Marina Point, Ltd. v. Wolfson (1982) 30 Cal.3d 721, 727.)  
Thus, those matters would not expand the scope of issues to be litigated, but can be litigated in 
the unlawful detainer. 

Tan argues that consolidation is permissible so long at the action proceeds as a general civil 
matter, and not on the expedited unlawful detainer schedule, citing Lynch & Freytag v. Cooper 
(1990) 218 Cal.App.3d 603, 608-609.  That is correct, but it is part of the problem.  If the matters 
are consolidated, the Wongs will lose their ability to obtain a summary disposition of the issues 
that are relevant to the right to possession.  The Court also is mindful that because rent cannot 
not be paid while an unlawful detainer is pending, consolidation with the unlimited jurisdiction 
case would result in no rent being paid for the entire time the unlimited jurisdiction matter is 
pending. 

Accordingly, leaving the actions separate will still enable Tan to raise and litigate the issues 
relevant to the immediate right to possession of the premises.  Other issues involving claims for 
damages are not directly related to the right to possession, and will greatly elongate the 
proceeding, thereby preventing summary resolution of the possession-related claims.  The 
motion to consolidate is denied. 

 
  
 3.  TIME:  9:00   CASE#: MSC14-02306 
CASE NAME: SANDERS  vs.  PEARLSTEIN 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF 3rd Affirmative Defense 
FILED BY ROBERT L. SANDERS PROFESSIONAL LAW 
* TENTATIVE RULING: * 
 
Plaintiff Robert L. Sander’s Professional Law Corporation’s motion for summary adjudication as 
to Defendant Irwin R. Pearlstein’s third and fourth affirmative defenses is denied on all grounds.   

A party may move for summary adjudication as to one or more affirmative defenses, if 
that party contends that there is no merit as to an affirmative defense to any cause of action.  
(Code Civ. Proc. § 437, subd. (f).)  Once the plaintiff has met that burden of showing that there 
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is no defense to a cause of action, the burden shifts to the defendant to show that a triable issue 
of one or more material facts exists as to the defense.  (Id., subd. (p)(1).)   A triable issue of fact 
exists if the evidence would allow a reasonable trier of fact to find the fact in of the party 
opposing summary judgment.  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)   
 
Statute of Limitations Affirmative Defense to Breach of Contract Action.  Plaintiff contends 
that the statute of limitations defense to the breach of contract action has no merit because this 
period was tolled until he substituted out as counsel on July 2, 2012.  However, Plaintiff fails to 
offer any binding legal authority for the proposition that that the statute of limitations for an 
attorney’s claim for unpaid fees is tolled until the attorney-client relationship is severed.  Without 
such authority, Plaintiff has failed to conclusively establish that the statute of limitations period 
commenced on July 2, 2012.   

“[A] cause of action based upon a breach of contract accrues at the time of the breach.”  
(E.O.C. Ord, Inc. v. Kovakovich (1988) 200 Cal.App.3d 1194, 1203.)  “In the case of a personal 
performance contract, defendant breaches his obligation to pay at the time plaintiff completes 
performance of the requested act.”  (Ibid.)  “Where the attorney represents his client under a 
general retainer, but in distinct matters, his right of action accrues upon the performance and 
completion of each such matter, in the absence of any contractual provision as to time or 
amount of payment.”  (Brooks v. Van Winkle (1958) 161 Cal.App.2d 734, 743.)   

“A different rule applies, however, to services which are intended to be continuous.  It 
would seem that in such a situation, the attorney's cause of action does not accrue until the 
services are completed, or until completion is prevented by an event beyond his control.”  (Ibid.)  
“When in the course of such general employment the prosecution or defense of a suit is 
undertaken by the attorney, such suit undoubtedly constitutes a single, distinct matter, and the 
attorney's right of action for services therein accrues with the completion of his services therein, 
-- viz.: at the termination of the suit, or other sooner termination of his employment therein.  But 
his right of action is certainly complete at the termination of the suit, even though the general 
contract of retainer is not terminated.”  (Osborn v. Hopkins (1911) 160 Cal. 501, 507.) 
 A factual dispute exists as to Plaintiff’s scope of representation in the underlying family 
law matter.  (Plaintiff’s Disputed Material Fact [‘DMF’], No. 2.)  A factual dispute also exists as to 
when Plaintiff’s services were completed in that matter.  (Plaintiff’s DMF, Nos. 6, 8, 17, 23, 26.)  
These factual disputes create a triable issue of fact as to when the breach of contract action 
accrued, and thus, when the applicable statute of limitations commenced.  A trier of fact could 
reasonably find that the statute of limitations commenced more than four years prior to Plaintiff’s 
filing of the Complaint on December 19, 2014.  Thus, Plaintiff has failed to show that the statute 
of limitations defense to the breach of contract action has no merit.  The motion for summary 
adjudication is denied on this ground.  
 
Statute of Limitations Affirmative Defense to Common Counts Action.  Plaintiff also 
contends that the statute of limitations defense to the common counts action has no merit.  
Where “an account stated is based upon an account of more than one item, the time shall begin 
to run from the date of the last item.”  (Code Civ. Proc. § 337, subd. (2).)   Plaintiff asserts that 
the last item in Plaintiff’s billing statements for legal services to Defendant is on July 3, 2012, 
and that he filed within four years of that date, on December 19, 2014.  (Sanders Declaration, ¶ 
12.)  Defendant disputes this fact, asserting that the last charge for legal services was on July 
14, 2010, and was billed on July 31, 2010.  (Pearlstein Declaration, ¶ 10, 17-19; Exhibit C.)   
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These conflicting declarations create a triable issue of material fact as to what date the 
last item on the account was stated, and thus, when the statute of limitations commenced.  A 
trier of fact could reasonably find that the statute of limitations commenced more than four years 
prior to Plaintiff’s filing of the Complaint on December 19, 2014.  Plaintiff has failed to show that 
the statute of limitations defense to the breach of contract action has no merit.  The motion for 
summary adjudication is denied on this ground. 
 
Affirmative Defense for Lack of Notice of Right to Fee Arbitration.  Plaintiff contends that 
there is no merit to the affirmative defense for lack of notice of right to fee arbitration because he 
complied with notice requirements stated in Business and Professions Code § 6201.  

Plaintiff alleges that he served Defendant with the required notice of his right to 
arbitration on July 10, 2012.  (Sander’s Declaration, ¶ 7; Plaintiff’s Exhibit C.)  Defendant 
disputes this fact, asserting that he did not receive the notice on this date.  (Pearlstein 
Declaration, ¶ 11-12; 20-21.)  When viewed in the light most favorable to the non-moving party, 
a jury could reasonably conclude that Plaintiff did not forward a written notice to Defendant 
within the timeframe specified in Business and Professions Code section 6201.  Thus, Plaintiff 
has failed to show that this affirmative defense has no merit.  The motion for summary 
adjudication is denied on this ground. 
  
 4.  TIME:  9:00   CASE#: MSC15-01956 
CASE NAME: DARRELL SPARKMAN  vs.  VALA BERJIS 
HEARING ON MOTION TO APPOINT KAREN SPARKMAN AS SUCCESSOR-IN-INTEREST 
FILED BY KAREN L. SPARKMAN 
* TENTATIVE RULING: * 
 
Plaintiff Karen Sparkman moves to be appointed as successor-in-interest to her deceased 
husband, Darrell Sparkman, in order to raise certain claims against defendant that can only be 
raised in that capacity.  Before the motion was filed, plaintiff was granted leave of court (over 
opposition) to file a Second Amended Complaint.  Plaintiff then filed this motion.  After this 
motion was filed, the Second Amended Complaint was filed, which, among other things, 
includes Karen Sparkman as successor-in-interest to Darrell Sparkman.   

Defendants Vala Berjis, M.D. and Muir Pulmonary Critical Care oppose the motion, arguing that 
it is unnecessary, and that the Court deferred any rulings on new pleading until after filing.  The 
opposition does not state any opposition to the inclusion of Ms. Sparkman as successor-in-
interest, nor does it disclaim any such opposition. 

The materials submitted to the Court disclose no apparent basis for contesting Ms. Sparkman’s 
status as successor-in-interest, and therefore it will be granted. 
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 5.  TIME:  9:00   CASE#: MSC15-02233 
CASE NAME: DOE  vs.  ROE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of DOE 
FILED BY MORAGA SCHOOL DISTRICT 
* TENTATIVE RULING: * 
  
 Defendant Moraga School District’s demurrer to Plaintiff’s Second Amended Complaint 
is overruled.  
 
 Plaintiff’s claims for childhood sexual abuse occurred in middle school, in seventh and 
eighth grade from the fall of 1989 until the spring of 1992. The law provides that, for claims 
arising from conduct occurring before January 1, 2009, an action against a public entity 
stemming from an act of childhood sexual abuse is subject to the provisions and time limitations 
of the California Tort Claims Act.  Therefore, the claim first must be presented to the public 
entity, and if rejected, the plaintiff has only six months after the rejection of the claim to file an 
action against the entity, regardless of the longer limitations period of CCP Section 340.1.  See 
V.C. v. Los Angeles Unified School District (2006) 139 Cal.App.4th 499, 510; County of Los 
Angeles v. Superior Court (2005) 127 Cal.App.4th 1263, 1269-1270; Shirk v. Vista Unified 
School District (2207) 42 Cal.4th 201, 212-214; see Gov’t Code Section 945.6.   
 
 Plaintiffs rely on a new decision, Rubenstein v. Doe No. 1 (2016) 245 Cal.App.4th 1037.  
On June 15, 2016, the Supreme Court granted review in this matter.  Accordingly, the opinion is 
depublished and cannot be cited as authority. (California Rules of Court, Rule 8.1105(e)(1).) 
(Although a new Rule of Court recently was adopted that provides that “review granted” opinions 
may be cited pending the decision by the Supreme Court, the new rule applies only to cases in 
which review was granted after July 1, 2016.)   
 
 The current law provides that, for purposes of determining when a claim against a public 
entity must be filed, a cause of action for childhood sexual abuse generally accrues at the time 
of the last molestation, at least in the absence of facts justifying application of the delayed 
discovery rule or equitable estoppel.  See V.C., supra, 139 Cal.App.4th at 509-510, 515-517 
(delayed discovery and equitable estoppel not applicable under facts of case). While a minor 
may be able to show that a cause of action for sexual abuse did not accrue until a parent 
learned of the abuse, as, for example, when the child’s young age prevented him or her from 
appreciating the wrongfulness of the abuser’s conduct, the plaintiff must show facts to support 
this type of delayed discovery. See S.M. v. Los Angeles Unified School District (2010) 184 
Cal.App.4th 712, 720-721 (“[Section 340.1] extends the time during which a victim of childhood 
sexual abuse may sue, but it does not alter the cause of action’s accrual date, which is when the 
molestation occurred subject to any applicable delayed discovery.  It is the date of accrual that 
triggers the government tort claim filing requirement, a predicate not addressed by Section 
340.1”). 
 
 Although the limitations period of CCP Section 340.1 does not apply to these pre-2009 
public entity cases, the language in that statute suggesting that in delayed discovery cases the 
cause of action accrues on the date that the plaintiff discovers or reasonably should have 
discovered that psychological injury or illness occurring after plaintiff reached the age of majority 
was caused by the sexual abuse, can be used to determine the accrual date in an action against 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   06/20/16 

 
 

- 8 - 

a public entity defendant when application of a delayed discovery rule is appropriate.  See K.J. 
v. Arcadia Unified School District (2009) 172 Cal.App.4th 1229, 1242-1243; Quarry v. Doe I 
(2012) 53 Cal.4th 945, 982, fn 11.   
 
 In sustaining the demurrer to the First Amended Complaint, the Court granted leave to 
amend only concerning the issue of equitable estoppel.   
 
 With respect to the matters for which the Court granted leave to amend, the SAC adds 
some new allegations concerning Plaintiff’s lack of knowledge of the cover-up by the district.  It 
remains the case, however, that Plaintiff certainly was aware of the cover-up as of spring of 
2014, when she was subpoenaed for a deposition.  Thus, assuming that equitable estoppel is 
pleaded adequately up to that time, none of the new allegations would extend the estoppel 
theory past that point.  Plaintiff did not present her claim to the District until after six months from 
spring of 2014. 
  
 The SAC also adds new allegations concerning Plaintiff’s state of mind, which were not 
authorized by the Court’s previous order.  Accordingly, the Court has discretion not to consider 
those allegations.  In view of the policy in favor of deciding issues on their merits, however, the 
Court will consider them. 
 
 The issue then is whether the new allegations remedy the defects in the FAC.  In 
sustaining the demurrer to the FAC, the Court found that the allegations showed that Plaintiff 
knew she was a victim and understood that she had been harmed, but that she did not realize 
the “full extent of the damages” until the spring of 2015.  Courts have recognized, however, that 
that even if the plaintiff knew of the conduct, but did not understand that it was harmful, the date 
the “harm” was recognized is the date of accrual.  (See K.J. v. Arcadia Unified School Dist., 
supra, 172, Cal.App.4th at 1243 [plaintiff knew she had a sexual relationship with teacher but 
“believed that she was in love with him and that he had done nothing wrong” and only realized 
later that she had been “victimized”].) 
 
 The SAC adds allegations that Plaintiff did not appreciate or believe that she was 
harmed or wronged by her molester, Daniel Witters (“Witters”).  (SAC, paragraphs 87-90)  The 
SAC alleges that there was a unified front on the part of the District to keep the truth about 
Witters’ conduct silent; hence, Plaintiff’s parents took no action to determine whether she was a 
victim, and Plaintiff did not believe herself to be one.  (SAC, paragraphs 87-95)  Hence, when 
she was contacted in the spring 2014 to serve as a witness against the District on behalf of 
Witter’s Victims C and D, it is understandable why she “denied the abuse” because she believed 
what happened with Witters was “her fault” as she was the one who “instigated the relationship” 
with her teacher and “had no one to blame but herself.”  (FAC, paragraphs 74, 96)  While 
several paragraphs in the SAC are subject to different reasonable interpretations, the court must 
draw all inferences favorable to Plaintiff.  See Perez v. Golden Empire Transit District (2012) 
209 Cal.App.4th 1228, 1238.   
 
 Thus, the new allegations, construed in Plaintiff’s favor, fall squarely within K.J., and 
support the inference that Plaintiff did not recognize that she had been harmed or victimized at 
all until spring of 2015, as distinct from simply failing to appreciate the full extent of her 
damages.  This points to an accrual date for claims presentation in March or April 2015, when 
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Plaintiff, as an adult, ultimately appreciated that she had been harmed by Witters’ sexual abuse 
in middle school.  (SAC, paragraph 78.)  Of course, these are allegations only, and are subject 
to proof as the case proceeds. 
 
 Defendant’s request for judicial notice of Exhibits A and B is granted.  See Evid. Code 
Section 452(d) 
 
 
 
6.  TIME:  9:00   CASE#: MSC16-00092 
CASE NAME: SIDNEY WEINSTEIN  vs.  WELLS FARGO & CO 
SPECIAL SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY SIDNEY WEINSTEIN 
* TENTATIVE RULING: * 
 
Hearing continued by Court per stipulation to 7/25/16. 
 
 
  
 7.  TIME:  9:00   CASE#: MSC16-00126 
CASE NAME: GAYLE THOMAS  vs.  NATIONSTAR MORTGAGE 
HEARING ON DEMURRER TO COMPLAINT of THOMAS 
FILED BY NATIONSTAR MORTGAGE LLC, et al. 
* TENTATIVE RULING: * 
 
Off calendar.  Amended complaint filed June 13, 2016. 
 
 
  
 8.  TIME:  9:00   CASE#: MSC16-00126 
CASE NAME: GAYLE THOMAS  vs.  NATIONSTAR MORTGAGE 
HEARING ON OSC RE: PRELIMINARY INJUNCTION STAYING DEFENDANTS FROM 
CONDUCTING A FORECLOSURE SALE  /  SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Before the Court is the return on an order to show cause as to why a preliminary 
injunction barring defendants Nationstar Mortgage LLC, Bank of America, N.A., HSBC 
Bank USA, N.A., and Barrett, Daffin, Frappier, Treder & Weiss, LLP (collectively, 
“Defendants”) from conducting a foreclosure sale of plaintiff Gayle Thomas’s (“Plaintiff” 
or “Thomas”) property located in Discovery Bay, California. 

For the reasons articulated below, the Court denies the request for a preliminary 
injunction and dissolves the January 27, 2016 temporary restraining order in place in this 
matter. 

Evidentiary Matters 

Defendants’ unopposed requests for judicial notice are granted. 
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Discussion 

The opposition argues that the subject property is not currently in foreclosure. While “in 
foreclosure” appears to the Court to be an imprecise and undefined term of art, and the 
Court does not necessarily agree that the subject property is not “in foreclosure,” what is 
clear is that there is no currently scheduled trustee’s sale, and no currently recorded 
notice of trustee’s sale. Indeed, Exhibit F to Defendants’ Request for Judicial Notice 
demonstrates that there is no notice of sale currently on record. The previous notice of 
sale (recorded September 29, 2015; see Exhibit E to RFJN) was rescinded on February 
8, 2016. (Ex. F to RFJN.) 

Because there is no notice of sale currently recorded against the subject property, no 
sale is imminent or threatened. Indeed, no sale could lawfully occur. See Civ. Code §§ 
2924(a)(3); 2924f (requiring recordation and posting of notice of sale before trustee’s 
sale can occur).  These provisions specifically require that recordation and posting occur 
at least twenty days before the sale.  (Id.) 

For an injunction to issue, the threat of irreparable injury must be imminent, as opposed 
to a mere possibility. “An injunction cannot issue in a vacuum based on the proponents’ 
fears about something that may happen in the future. It must be supported by actual 
evidence that there is a realistic prospect that the party enjoined intends to engage in the 
prohibited activity.” Korean Philadelphia Presbyterian Church v. California Presbytery 
(2000) 77 Cal.App.4th 1069, 1084. 

Because there is no recorded notice of sale, there is no imminent threat of irreparable injury. As 
a result, there is no basis for an injunction to issue.  Without commenting on the merits of the 
case, if a new notice of sale were posted, the twenty-day requirement would provide sufficient 
opportunity for plaintiff to seek interim relief from the Court. 
 
 
  
 9.  TIME:  9:00   CASE#: MSC16-00176 
CASE NAME: JACKSON  vs.  SOULMAN 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES CLAIM IN COMPLAINT 
FILED BY SCOTT SOULMAN, CARRINGTON REAL ESTATE 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties. 
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 10.  TIME:  9:00   CASE#: MSC16-00346 
CASE NAME: CCC  vs.  PERRY 
HEARING ON MOTION FOR ORDER FOR PREJUDGMENT POSSESSION 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
Grounds for the motion being established in the supporting papers, and there being no 
opposition, the motion is granted. 
 
 
  
11.  TIME:  9:00   CASE#: MSL16-00116 
CASE NAME: PATRICK HEIDE  vs.  BERNARD BRITZ 
HEARING ON MOTION TO COMPEL ANSWERS TO DISCOVERY & FOR SANCTIONS 
FILED BY PATRICK HEIDE, JANICE HEIDE 
* TENTATIVE RULING: * 
 
 Plaintiffs move to compel further answers to discovery and for sanctions. 

 Plaintiffs allege that on March 23, 2016, they served three sets of discovery on 
defendant Bernard Britz (“Britz”): (1) Judicial Council Form Interrogatories, Set One; (2) Demand 
for Production of Documents, Set One, and (3) Requests for Admissions.  No responses were 
received within the time required.  On May 10, 2016, Plaintiffs filed this motion without meeting 
and conferring, which otherwise would be required.  At the time of service of the requests, Britz 
was not represented by counsel.  Plaintiffs request that the interrogatories and document 
requests be answered without objection, and that the requests for admissions be deemed 
admitted. 

 On May 24, 2016, Britz, through recently retained counsel, contacted Plaintiffs’ counsel 
by letter (after leaving a phone message on May 18), offered to provide responses to the 
discovery request by June 8, 2016, and asked that the motion be taken off calendar.  He 
asserted, among other things, that he had not received the discovery responses and had no 
knowledge of them until the motion to compel was filed.  Plaintiffs’ counsel responded that the 
discovery had been properly served, would not drop the motion, and did not agree to accept the 
responses.  Responses were provided on June 2, which objected to the use of the Form 
Interrogatories, and also objected that the discovery exceeded the 35-item limit imposed by 
Code of Civil Procedure section 94(a). 

 In opposing the motion, Britz asserts that the discovery requests were not received, that 
use of the Form Interrogatories is not appropriate in this Limited Jurisdiction case, that sanctions 
are not appropriate given the offer to provide responses, and that Britz should be awarded 
sanctions. 

 In reply, Plaintiffs assert that Britz’s declarations cannot be considered because they do 
not contain the proper language, that use of the form interrogatories is permitted, and that 
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documents were served, as evidenced by the proof of service and the fact that numerous other 
documents sent to Britz at the same address were received. 

 Plaintiffs are correct that Britz’s declarations are not proper.  Under Code of Civil 
Procedure section 2015.5, declarations “under penalty of perjury” must either show that they 
were signed in the State of California or that they are made “under penalty of perjury under the 
laws of the State of California.”  (Apparently, the drafters felt this was necessary in order to 
assure California jurisdiction over any potential perjury.)  While often overlooked, published 
authority does hold that such declarations are not competent and should be excluded.  
(Kulshrestha v. First Union Commercial Corp. (2004) 33 Cal.4th 601, 611.)  Under these 
circumstances, however, the appropriate remedy for this defect is to continue the motion to 
enable Britz to file amended declarations, not forfeiture of all arguments relying on the 
declarations.   

 Plaintiffs argue that the use of the Form Interrogatories is allowed in a Limited  
Jurisdiction case, because the instructions state only that they are “designed for optional use by 
parties in unlimited civil cases[.]”  The instructions also state, however, that “Separate 
interrogatories, Form Interrogatories – Limited Civil Cases (Economic Litigation) (form DISC-
004), which have no subparts, are designed for use in limited civil cases[.]” More importantly, 
Code of Civil Procedure section 94, governing permissible discovery in limited civil cases, 
provides that parties may use “Interrogatories (with no subparts)[.]”  (Code of Civil Procedure 
section 94(a)(1) [emphasis added].)  Thus, the language in the form is designed to implement 
the statutory bar on interrogatories with subparts in limited civil cases.  Accordingly, the 
interrogatories were not proper, and it appears that Britz had no duty to respond to them. 

 With Respect to the Request for Admissions, a ruling that the matters be deemed 
admitted is not automatic.  (See Code of Civil Procedure section 2033.280.)  Under subdivision 
(c), the Court need not order the matters deemed admitted if the responding party has, before 
the hearing, served  “a proposed response to the requests for admission that is in substantial 
compliance” with the code requirements.  The party also may be relieved from the waiver of 
objection is there is a response in substantial compliance and the party’s failure to respond “was 
the result of mistake, inadvertence, or excusable neglect.”   

 Britz asserts that responses have been provided.  Since the responses are not attached 
to the responsive papers, however, the Court cannot evaluate whether they are in substantial 
compliance with Code requirements. 

 As to each side’s sanction requests, it appears that there may be circumstances that 
would render an award against either side “unjust,” such that the Court need not award 
sanctions. 

 Accordingly, the matter is continued to July 18, 2016, 9:00 a.m. to enable Britz to (1) file 
declarations meeting the requirements of Code of Civil Procedure section 2015.5; (2) to provide 
copies of the proposed responses so that the Court may evaluate whether they substantially 
comply with all applicable requirements.  In the interim, counsel may wish to consider whether a 
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resolution of this dispute would be in their clients’ best interest, given the cost of further 
discovery proceedings in a limited jurisdiction matter. 

 
  
12.  TIME:  9:00   CASE#: MSN16-0806 
CASE NAME: MATTER OF U.S. BANK  vs.  EXACT CONSTRUCTION 
HEARING ON PETITION FOR RELEASE OF PROPERTY FROM LIEN 
FILED 05-10-16 BY U.S. BANK 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party. 
 
 
  
13.  TIME:  9:30   CASE#: MSL15-00956 
CASE NAME: WESTERN FEDERAL CREDIT UNION  vs.  LINDA MARISCAL 
COURT TRIAL - 1 HR. SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Settled. 
 
 
  
14.  TIME: 10:00   CASE#: MSL15-03046 
CASE NAME: CORTEZ  vs.  GARCIA 
COURT TRIAL - SHORT CAUSE / 1 DAY(S) 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply. 
 
 
  
15.  TIME:  1:30   CASE#: MSD13-01648 
CASE NAME: KERI EVILSIZOR  vs.  JOSEPH SWEENEY 
FAMILY LAW COURT TRIAL ESTIMATED AT  3:00 HOURS 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply. 
 
 

ADD ON 
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16.  TIME:  9:01   CASE#: MSC15-02292 
CASE NAME: FINANCIAL SERVICES  vs.  TANG 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RENEE TANG 
* TENTATIVE RULING: * 
 
This matter is continued to Monday, July 25, 2016 to permit the parties an opportunity to comply 
with the meet-and-confer requirement imposed by Code of Civil Procedure (“CCP”) § 430.41. 
The Court has reviewed the declaration filed by the plaintiff’s counsel Rebecca A. Caley, and 
finds that the parties did not satisfy the requirements of CCP § 430.41. The declaration of 
counsel Caley does state generally that “the demurrer was continued to allow the exploration of 
settlement which is in progress.”  While general exploration of settlement of the entire matter is 
laudable, the demurrer statute requires that the parties meet and confer “for the purpose of 
determining whether an agreement can be reached that would resolve the objections to be 
raised in the demurrer.”  It then sets forth detailed requirements as to the nature of this process.  
The Court takes CCP § 430.41 seriously, and expects the parties to meet and confer in the 
manner set forth in the statute before a demurrer is filed. 
 
 
 
 

 


